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658 Danforth Avenue, Suite 409

Toronto, Ontario M4J 5B9

Tel: 416-461-6042 Fax: 416-461-2481

Email:  info@socialinvestment.ca
www.socialinvestment.ca
December 18, 2002

David Brown

Chair

Ontario Securities Commission

20 Queen St. West, 19th floor Box 55

Toronto ON M5H 3S8

Dear Mr. Brown:

Re:
National Instrument 81-106 and mutual fund proxy voting
I am writing to you today on behalf of the Social Investment Organization on the issue of mandatory disclosure of proxy voting policies and votes cast by mutual funds.

The Social Investment Organization -- representing the socially responsible investment industry in Canada -- believes that proxy voting represents an important asset. As such, mutual funds should be encouraged to develop policies to determine how they vote their proxies. Moreover, since mutual funds vote their shares on behalf of their unitholders, unitholders have a right to know how mutual funds cast these votes.

We are writing to you from our experience as the trade association for the socially responsible investment industry in Canada. Our members represent socially screened mutual funds, as well as financial institutions, asset management firms and financial advisors with socially responsible investment mandates. Our members serve more than half a million depositors and investors in Canada. I have enclosed a corporate profile with this letter.

Our members have been in the forefront of this issue. Ethical Funds Inc. – one of our sustaining members -- was the first mutual fund company in Canada to disclose its proxy voting policies, and how it votes on shareholder proposals. Other socially responsible investment funds have followed this practice. We believe it is an issue of fundamental transparency that investors know how their assets are being voted on critical issues of corporate governance and social responsibility.

Investors across Canada are watching with great interest as governments and securities regulators in the United States take necessary steps to improve corporate governance, address accounting scandals, and restore confidence in the markets.
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Most recently, on Sept. 19, 2002, the board of the Securities and Exchange Commission (SEC) voted unanimously in support of proposals that will require all US mutual fund companies and investment advisors to disclose proxy votes and voting policies. The deadline for comment on the proposed rules was Dec. 6.

Specifically, the SEC proposals call for mutual fund companies to: 

· Disclose the policies and procedures used to determine how to vote proxies relating to portfolio securities; 

· File complete voting records with the SEC including information identifying the matter voted on; whether the matter was proposed by the issuer or by a security holder; whether and how the fund cast its vote, and whether the fund cast its vote for or against management; 

· Disclose proxy votes that are inconsistent with stated proxy voting policies; 

· Disclose proxy voting polices and voting record to unitholders.

There was significant support for the proposal, and we trust that the SEC will approve the new rules.

Proxy voting is an important, but often overlooked, investor responsibility. It is a crucial mechanism for making mutual fund managers accountable to unitholders — the owners of mutual fund assets. Proxy voting disclosure would help ensure that mutual funds support corporate governance policies and practices that are in the best interests of unitholders, rather than company managers. It is unlikely that many of the corporate governance practices now coming to light would have been tolerated by investors had these been more widely known and recognized as detrimental to the long term health of the corporation. Enhanced proxy voting disclosure could help prevent future financial disasters.  Our members believe every investment company has an obligation to report publicly how it votes the shares held on behalf of investors.

In citing reasons for its proposed new rules, the SEC states that conflicts of interest may occur when mutual funds manage or seek to manage corporate retirement savings plans. “In these situations,” states the SEC, “a fund’s adviser may have an incentive to support management recommendations to further its business interests.”  While we have no way of knowing how widespread this practice may be, the SEC’s suggestion leaves open the possibility of conflict-of-interest, even if its rarely happens. The only way that investors can be assured that mutual funds are voting their shares in the interests of unitholders is if proxy voting policies are made public, and the results of shareholder votes are disclosed.

National Instrument 81-106

In Canada, the Ontario Securities Commission has indicated some interest in this issue, but the only proposed rule in this area (cited in the requirements for Form 81-106F1 in the proposed new National Instrument 81-106) is wholly inadequate to achieve meaningful reform in this area. As you know, National Instrument 81-106 is being circulated for comment by the Canadian Securities Administrators (CSA) until Dec. 19.
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The provision for mutual fund proxy voting disclosure is contained in Part B of the proposed new National Instrument, which sets out the requirements for the proposed annual Management Discussion of Fund Performance (MDFP) Report. In Section (h), the proposed rule states that the annual MDFP will include a discussion of “how the portfolio advisers or the manager of the investment fund voted on matters relating to issuers of portfolio assets of the investment fund, other than routine business of those issuers.”

While this rule appears to require mandatory disclosure of voting, the fact that it appears in the annual MDFP means that any discussion by the mutual fund of its voting record would have to be brief and very general. The guidance provided in the proposed rule is that annual MDFPs be about four pages in length. The discussion on voting would be one item among many, including portfolio changes, material changes in investments, unusual sales changes, operational changes, risk factors, related party transactions, and other material changes. Needless to say, such a discussion would treat voting in a perfunctory and cursory manner. Mutual funds would not be required to provide details of votes on a company-by-company basis, and therefore investors would not have adequate information to determine whether votes are being cast appropriately.

Recommendation

Therefore, we recommend that the OSC and the CSA eliminate Section h, Part B in Form 81-106F1. Instead, we strongly urge the OSC and the CSA to study the new proposed SEC rules on voting disclosure by mutual funds and to introduce new rules that would do the following:

· Require all Canadian mutual funds to disclose the policies and procedures used to determine how they vote proxies relating to portfolio securities; 

· Require all Canadian mutual funds to disclose on their websites each shareholder proposal voted on; who proposed the shareholder resolution; whether and how the fund cast its vote, and whether the fund cast its vote for or against management. 

Further, we recommend that these new rules be incorporated into a new proposed National Instrument for adoption by OSC and CSA members across Canada, and that this new National Instrument be circulated for comment in 2003.

We believe that the costs of implementing this system would not be significant. Funds may entail some minor costs related to reporting their proxy votes but they would not be substantial, given that we recommend the reporting be done through fund websites. There may be some other costs related to proxy advisory services, but this must be seen as a necessary cost of doing business given that proxy voting is a fiduciary duty of mutual fund companies.

The SIO believes that voting disclosure ultimately should include all major asset management firms, as well as mutual funds and pension funds. However, given the fact that the OSC and CSA are currently reviewing continuous disclosure requirements related to mutual funds, we recommend that regulators begin with the mutual fund industry as the starting point for enhanced investor transparency on this issue.
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We believe that securities regulators have a responsibility to establish meaningful reforms that will restore investor confidence in the capital markets. With the current crisis of confidence in the securities industry as a result of corporate scandals, securities regulators have an obligation to create a regulatory system that increases investor transparency and institutional responsibility. Mutual fund managers have a fiduciary duty to vote their shares on behalf of the investors who own units in their funds. As a result, investors have a right to know how mutual funds vote their property on issues of corporate governance and social responsibility.

Sincerely,

Hard copy by mail

Eugene Ellmen

Executive Director

CC
John Stevenson, Secretary


Ontario Securities Commission


20 Queen Street West, 19th floor, Box 55


Toronto ON M5H 3S8


On behalf of the Canadian Securities Administrators


British Columbia Securities Commission


Alberta Securities Commission


Saskatchewan Securities Commission


Manitoba Securities Commission


Ontario Securities Commission


Securities Administration Branch, New Brunswick


Office of the Attorney General, Prince Edward Island


Nova Scotia Securities Commission


Securities Commission of Newfoundland and Labrador


Registrar of Securities, Department of Justice, Government of the Northwest Territories


Registrar of Securities, Government of Yukon

Registrar of Securities, Legal Registries Division, Department of Justice, Government of Nunavut


And 


Denise Brosseau, Secretary


Commission des valeurs mobilieres du Quebec


800 Victoria Square, Stock Exchange Tower


PO Box 246, 22nd floor


Montreal QC H4Z 1G3
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